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Under international refugee law, there is provision for a State to deny protection to persons who might otherwise qualify for refugee status where their actions render them unworthy of it. In Australia an ‘adverse security assessment’ under the Australian Security and Intelligence Organisation 1979 allows the state to take ‘prescribed administrative action’ against a person in order to satisfy the ‘requirements of security’ so as to include indefinite detention of a person who otherwise may qualify for refugee status under international law. The reliance by the government on what is tantamount to amounting to a very broad ‘character test’ in order to effect detention of genuine asylum-seekers has been described as ‘Kafqueskue’ and ‘schizophrenic’ by seasoned observers   even within Australia itself. Less well remarked upon is the way in which the Australian system deems people to be 
 ‘undesirable’ once they are deemed to pose a direct or indirect threat to national security and then become ‘unremovable’ because if they satisfy the refugee definition, are at risk of ill-treatment, and cannot be returned, there is little that can be done to them except to detain them indefinitely.  This article draws that link and highlights the  potential pitfalls for the Australian system for pursuing such a risky policy in refugee law.
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(a) Introduction  

When it comes to immigration and asylum policy, Australia is the laboratory of the world. It highlights the social and political processes evident in the neo-liberal world. It epitomizes the pull towards sovereignty evident in much of the West’s democracies today.  Australia had one of thre earliest experiences of sea-borne mass immigration in the world, when the first ‘Boat-People’ arrived on its shores from conflict-ridden Indo-China in the early 1970s. One aspect of Australia’s ability to be a ‘laboratory’ is its unique georgraphic position.  It is in many ways a very large Island.  This means that it can have a lot more control over its borders than other countries. Europeans may see it as being far.  It is certainly close to New Zealand. But it is a mistake to see it as being of marginal relevance. It is very much at the centre of modern life.  As Dr. Emily Crawford of Sydney University points out Australia has been involved in “nearly every major international war in the twentieth century, and yet has been “spared the ravages of civil war” and it “has not been beset by widespread internal violence.” It is not only a “party to the major international humanitarian treaties” but “[t]hese treaties have been given domestic legislative effect” such that the “Australian courts have had recourse to them” and “[t]he bulk of these cases have tended to deal with refugee matters and extradition orders.”​[2]​ Be that as it may, it is as well to remember that it has not always been the case that international human rights treaties, such as the ICCPR or the ICESCR, have been given domestic legislative effect in Australia. In fact, successive Australian governments have continuously ignored UN treaty body decisions.​[3]​ 
For refugee lawyers, Australia is a country that the West could see itself reflected in.  It is a mirror into which the West can peer as it tests out its own commitment and dedication to the rule of law and the finest democratic ideals of liberal society in these troubled times.  Yet, Australia is also a fitting antidote to the West’s ailing condition of ‘nation-state crisis,’ where the economic meltdown that followed 2008, the recent revelations about the  offshoring of wealth and power, the slow collapse of public health and education, the resurgent child poverty that we see around us today, the collapse of ecosystems , and even the epidemic of loneliness – have all made it look upto Australia as a society to emulate given its remarkable material success . Australia has enjoyed a record 25 years of growth where ‘good management and luck have enabled the country to sidestep global crisis’ this being “a record that has pushed living standards to among the highest in the world” and is now “on course to surpass the Netherlands’ modern-era record of 26 years of growth…”​[4]​ One can have too much of a good thing. “Australians” according to Josh Bornstein’s sarcastic comment,  “are rich, angry and easily frightened – and we’re not gonna to take it anymore.”​[5]​
It is all the more surprising, therefore, that its obsession with ‘border security’ has meant that over the last 15 years it has only taken a fraction of the world’s 54 million asylum seekers.  It is, however, always worth bearing in mind that Australia prides itself also on having the most generous per capita resettlement program in the world.​[6]​ That generosity is nevertheless far outweighed by its distinct lack of charity towards on-shore refugees. The arrival of migrants by boat, as distinct from those that fly in on Airlines, has particular atavistic fears for a country whose inhabitants are constantly reminded that, “[f]or those who’ve come across the seas” as the Australian national anthem runs, there are, “boundless plains to share.”​[7]​ The question is whether the same largesse can now be extended to today’s asylum-seekers. Government policy has only simulated and reproduced the torment and despair that these asylum-seekers have sought to flee in harsh and repressive countries, in what is a misguided attempt to deter others arriving from Syria, Iraq, Afghanistan and Sri Lanka. Paying lip service to human rights protections, Australia has outsourced human rights abuses in neighbouring Pacific island territories, such as Nauru and Papua New Guinea.​[8]​ In these offshore-processing centres places men, women and children are incarcerated as criminals until many are physically and mentally broken. Paul Stevenson, who in a 43-year career has worked in the aftermath of the Bali bombings and the Boxing Day tsunami, and is presently president of the Queensland branch of the Australian Democrats, says nothing he witnessed was as bad as the treatment of asylum seekers on Nauru and Manus.​[9]​ In 2015 the UN Special Rapporteur on Torture concluded that the practices in Australia’s Regional Processing Centre on Manus Island, Papua New Guinea have been in breach of the Convention against Torture.​[10]​ In fact, two years earlier the UNHCR expressed concern at possible ‘constructive refoulement’ taking place in the PNG.​[11]​ This Article is structured as follows.  It will focus on the causes of detention; on how this leads to detainees who are deemed ‘undesirable’ becoming paradoxically ‘unremovable’; on how even Australian lawyers have described this system as being ‘Kafkaesque; and on the resulting international condemnation has been strenuously rejected by the Australian government.  Finally, a concluding section will show why the system as it currently stands cannot continue indefinitely. 

(a) Detention  and Delusion in Australia

In April 2016 the full bench of the Papua New Guinea Supreme Court ruled (​https:​/​​/​uploads.guim.co.uk​/​2016​/​04​/​26​/​PNG_SC_judgement.pdf​) that the detention of asylum seekers and refugees on Manus Island was illegal and it found this to be in breach of the country’s constitution.​[12]​  The incarceration of asylum seekers and refugees, the court ruled, was in breach of their personal liberty, and ordered both the PNG and Australian governments to immediately begin making arrangements to move people out of detention.​[13]​  The next day the PNG government announced that it would close the detention centre and ask Australia to make alternative arrangements for detention of its asylum-seekers.​[14]​  Ironically, the position of the full bench of the PNG Supreme Court was in stark contrast to the position adopted by the Australian government only a month earlier that, “[h]aving been granted the ….. assurances by Nauru and PNG, and having assessed the totality of the circumstances, Australia’s position is that transferring people to the sovereign states of Nauru and PNG for the processing of their asylum claims and settlement there does not breach Australia’s international obligations.”​[15]​ Yet, at almost exactly that time, the Nauru centre “was the scene of a horrific act of self harm ….. as a young Iranian man set himself alight (​http:​/​​/​www.theguardian.com​/​australia-news​/​2016​/​apr​/​27​/​iranian-asylum-seeker-severely-burnt-after-setting-himself-on-fire-on-nauru​) in front of UN representatives,” and there were “at least five suicide attempts on the island in the past 24 hours,” with two women missing, feared drowned.”​[16]​  Unsurprisingly, migration experts, including church leaders, academics, and former heads of Australia’s immigration department, have argued that offshore detention serves no purpose in deterring boat-borne asylum seekers, and continues to inflict severe physical and mental harm on people who are not alleged to have committed any crime and who, overwhelmingly, have been found to be refugees legally owed protection.​[17]​  Following this, in August 2016 it was reported that Australia and Papua New Guinea had agreed that the Manus Island detention centre is to be closed. No detail was given on the future of the 854 men held there – except that Australia remained adamant that it would not accept any of the detainees for resettlement.​[18]​
Leanne Weber of Monash University has explained that when border control policies fail to deter asylum-seekers, they increase the risk of fatalities, but that since the visible face of offshore border control is “underpinned by a virtual border that is seldom brought into view” the responsibility for fatalities is hard to pin down, such that she has called for “new ways of conceiving sovereignty in a globalized world.”​[19]​ Others such as Haggerty and Ericson have referred to the panoply of “surveillant assemblages”​[20]​ as a mode or governance in late modernity. The Australian Border Force Act 2015​[21]​ is now a shining example of this because despite.​[22]​ The dehumanization and neutralization of those subject to enforcement by the state, such as the criminal or illegal entrant or people smuggler​[23]​, has been discussed by Cohen,​[24]​  but what Australia’s refugees find themselves inhabiting is a strangely “Kafkaesque” world of smokes and mirrors as they are drawn into a vortex of conflicting and contradictory scenarios in which their customary habits of thought and behaviour are confounded and made hopeless. It is a world best epitomized by Kafka’s Metamorphosis completed in 1912, which tells a story of a man who suffers a terrible and inexplicable misfortune, is reduced to an abject and alien state, and then is made to suffer doubly by those around him. The Australian government today is not satisfied that enough is being done to deter the large number of boat people seeking to arrive on its shores.  In October 2014 it had even made a deal with the destitute government of Cambodia, after which it then proceeded to announce that 5 refugees will be ‘voluntarily’ resettled there. This very much sounds like the ‘constructive refoulement’ referred to above in relation to the PNG as alleged by the UNHCR there.  But if Australian immigration policy is Kafkaesque, it is not Kafkaesque in this sense alone – as we shall see below. 
One reason for this state of affairs is that the level of public debate amongst populist politicians has reached new levels of coarseness. Australia need not be singled out for criticism on that score alone. There are democratic countries in the West who have thrown up politicians like Nigel Farage, Geert Wilders and Norbert Hofer who are every bit as coarse.  However, what politicians’ pronoucements do is help create an atmosphere for forthcoming policy changes,  and Senator Jacqui Lambie, described as “Australia’s answer to Sarah Palin,” when speaking about Islam, has referred to sharia law as something which “obviously involves terrorism.”​[25]​  She has inveighed against the Grand Mufti of Australia, Ibrahim Abu Mohamed, alleging that he “ has mixed allegiances,” and that he , “should be monitored using an electronic anklet,” but she has also added for good measure that, “incoming Syrian refugees should be subjected to tougher security tests”​[26]​  Then there is “Australia’s answer to the Tea Party … Cory Bernardi”​[27]​ who has said that, “we simply cannot take the risk that one of the 12,000 Syrian refugees heading to Australia might actually be a terrorist. One is one too many….”. ​[28]​  What accounts for such regressive atavistic attitudes from one of the most advanced countries of the world?  The answer may lie in what Will Hutton had to say in 2012 when he argued that the political right across the west was “giving up on the Enlightenment” and in doing so rejecting “tolerance, reason, democratic arguments, progress and the drive for social betterment as cornerstones of society.”​[29]​ The US, the UK, and parts of Europe have not been immune. The rise of murderous attacks by lone gunmen of foreign or immigrant extraction has not helped.  Following the Orlando atrocity where an American Citizen of Afghan descent massacred 50 innocent people at a gay club on 12th June 2016, the presumptive Republican nominee for President, Donald Trump, vowed to “suspend immigration from areas of the world where there's a proven history of terrorism against the United States, Europe and our allies.”​[30]​ Now, twenty years after the leader of Australia’s One Nation party, Pauline Hanson, famously proclaimed in her maiden speech that declare Australia “is in danger of being swamped by Asians”,  she and her party have attempted a resurrection. In gearing up to the Senate Elections, she recently declared that, “I would say we’re in danger of being swamped by Muslims,” and that, “If you’re going to bury your head in the sand about it, you’re a fool.”​[31]​ Pauline Hanson’s One Nation is guaranteed at least two Senate seats after the Australia Electoral Commission announced the final count on Monday 1st August 2016.​[32]​  What is even more worrying is that this intolerance looks set to affect other areas of Australian public life once considered immune from the unreason of prejudice.  In July 2016, following a third massacre in France in 18 months, when a truck driver mowed down night-time crowds celebrating Bastille Day on the seafront in Nice killing at least 84 people and injuring scores more,​[33]​ the TV presenter, Sonia Kruger, called for an end to Muslim immigration to Australia.  She went onto add that she agreed with the US presidential candidate Donald Trump’s stance on immigration, and in so saying she was backed by the TV station, Channel 9.​[34]​ 
The point is that when this happens, we should take Australia seriously quite simply because what Australia does in border controls today, the rest of the world might do tomorrow.   We ignore it at our peril. Notwithstanding the utterings of populist politicians elsewhere in the democratic world, where Australia can be singled out, however, is in the mainstreaming of such indecorous and Rabelaisian language in the governing party of the day.  When the former Prime Minister, Kevin Rudd spoke grandly of the “biblical injunction to welcome strangers”, his opposing number and antagonist, the then conservative prime minister of Australia, Tony Abbott, asked quizzically, “What would Jesus do?” , but only then to provide the bewildering answer that, “Jesus knew that there was a place for everything and it is not necessarily everyone’s place to come to Australia”.​[35]​ It is hard to imagine that a serving Prime Minister of an EU country would speak like this in office.  Yet, such utterances help shape national policy, and therein lies the danger to how refugees are treated. 
Australia’s obsession with the scourge of ‘queue jumpers’ can be traced back to the decade long reign of John Howard, Prime Minister from 1996 to 2007 who first used that term.​[36]​  He was the leader of the Liberal Party, but according to Michael Clyne, it was he who used exclusionary language to manipulate public opinion resulting in the re-emergence of political incorrectness in Australia.​[37]​  When public labels are employed to describe onshore asylum seekers in this way then the effect, as Michael Leach has shown​[38]​, is to dehumanize asylum-seekers who seek refuge. What is interesting, however, is that such disdain for irregular migrants arguably extends even further back to the Refugee Convention’s travaux préparatoires , where the Australian delegate emphasized the legitimacy of refugees provided they came with a Entry Visa and in an orderly manner, so that they could be subject to control under a system of quotas – something that bears little resemblance to life of refugees as it really is. As he observed, “[t]he Australian Government would find it difficult to determine which groups of refugees were in the same circumstances as groups of other aliens” given that just like Canada, it “aimed at assimilating refugees,” but that, “since the proportion of aliens who could claim refugee status was of the order of 3% of all aliens entering the country, he was obliged to consider the text very carefully.”​[39]​  There accordingly remains a belief in Australia that the country should only welcome those refugees who comply with the formal rules on entry and appropriate administrative requirements such that they have been resettled.  By contrast, boat arrivals have selfishly broken the rules, jumped the queue, and effectively put themselves beyond the pale. 
The criticism of the Australian immigration system has, however, to be tempered with realization that it has historically had a liberal resettlement programme quite unlike anything seen in most European countries, which is one reason why Mary Crock has understandably described Australian refugee policy as ‘schizophrenic.’​[40]​  Important studies in Australia, such as that by Fiona S. McKay, Samantha S. Thomas and Susan Kneebone,​[41]​ have shown that for the majority of the public attitudes and opinions towards asylum seekers were more influenced by the interplay between traditional Australian values and norms, the way that these norms appeared to be threatened by asylum seekers, and the way that these threats were reinforced both in media and political rhetoric. This really is the context for the Australian attitude to boat arrivals.  As Glen Nicholls has explained, Australia's immigration programme has boasted one of the world's highest per capita refugee resettlement rates since 1945.  However, the arrival of irregular migrants since 1989, by a sudden and steep increase in onshore applications for refugee status, has now unsettled this programme.  He has pointed out how under the Australian model of resettlement all potential entrants must take their place in the immigration queue. This queue, however, portrays a pool of people waiting outside Australia, before the eligible are let in. Naturally, they appear to undermine it and when they do so they are queue evaders and queue jumpers.​[42]​  It is a short step then, as Sharon Pickering observes, to castigate those refugees who arrived by whatever means, and then applied for asylum, as ‘bogus’ or as ‘phoney’ because they were nothing better than, `queue jumpers.’​[43]​  For Australians, therefore, their immigration system represents, as Katherine Gelber has opined, impartiality and fairness, and this helps explain the hostility that can be shown toward queue-jumpers.​[44]​ 
But the world today is a very different place to what it was when the Australian resettlement programme was first conceived.  Those threatened with persecution is Sri Lanka, Afghanistan, Iraq or Syria, do not have the luxury of applying to join a queue.  Describing queue jumpers as ‘bogus’ or ‘phoney’ is one thing but chiding or upbraiding them for their wrongful entry, as nothing more than ‘terrorists,’ is quite another.  This too is now beginning to happen.  Some scholars, drawing upon a number of social theories to guide their study –  such the theory of ‘moral panics’, the theory of ‘risk society’ and framing theory – have been able to show how Asylum seekers arriving by boat, were reported and responded to, as a risk to Australian society, with the result that the focus of public opinion continues to link asylum seekers with terrorism.​[45]​  In fact, as long as a decade ago, Anne Pedersen, Susan Ellen Watt and Susan Hanson​[46]​ were able to show how irregular entrants were prone in the public mind to be seen as criminally inclined. Analysing qualitative data collected from 602 Western Australian participants, they based their study on previous quantitative research which had found that people who report negative attitudes toward asylum seekers also tend to report the acceptance of information that is factually incorrect (negative 'false beliefs').  They were then able to show that although only 6% of their sample endorsed the explicit view that asylum seekers are terrorists, they had respondents who indicated some concern that ‘illegal immigrants’ or ‘queue jumpers’ may pose a potential criminal threat to Australia. 

(c) Australia’s ‘Undesirable’ and ‘Unremovable’

It is trite that refugee status can be denied under Article 1F​[47]​ of the Refugee Convention  if guilty, for example, of a  crime against peace, a war crime, or a crime against humanity and can be  excluded if there are serious reasons for considering that they have committed an excludable crime. Lawyers have generally understood this provision to mean, as Frances Webber has observed, that, “[t]he purposes of Article 1F of the Convention are to deny protection to those who might otherwise qualify for refugee status but whose actions render them unworthy of it.”​[48]​  Australia, however, relies fundamentally on its domestic law, of conducting an ‘adverse security assessment’​[49]​ under the Australian Security and Intelligence Organisation 1979 (hereafter ‘ASIO’). Section 35 of the Act, in typical legalistic language that is designed more to obfuscate than to illuminate, makes it clear that: ‘security assessment’ or ‘assessment’

“ means a statement in writing furnished by the Organisation to a Commonwealth agency expressing any recommendation, opinion or advice on, or otherwise referring to, the question whether it would be consistent with the requirements of security for prescribed administrative action to be taken in respect of a person or the question whether the requirements of security make it necessary or desirable for prescribed administrative action to be taken in respect of a person, and includes any qualification or comment expressed in connection with any such recommendation, opinion or advice, being a qualification or comment that relates or that could relate to that question.”​[50]​

A person subject to such an ‘adverse’ assessment will be denied a protection visa, even where she/he would otherwise qualify.  This is because the reliance by the government is on a very broad ‘character test.’ ,​[51]​ It is not on  Article 1F provisions of the Refugee Convention. The process that falls to be applied under the Adverse Security Assessment Organisation Act​[52]​ is a highly secretive system of clearance.  It has been much criticized by leading academics in Australia.​[53]​ In the words of Ben Saul, “[t]he purpose of ASIO is to identify any person who poses a direct or indirect threat to the national security of Australia.”​[54]​ However, as Susan Harris Rimmer has argued, precisely because the ASIO assessment regime “involves character issues” the process “requires greater transparency as to its operation.”​[55]​  Given that the concept of being “unworthy” for refugee asylum status is, as I have elsewhere argued,​[56]​ acquiring an increased salience in the refugee law jurisprudence of many developed western democracies, this is noteworthy in itself.  In fact, today many countries would see to exclude refugees even if they are just complicit in the acts of others.  This is enough to render them ‘unworthy’ of asylum.​[57]​ 
Given that the way in which people become ‘undesirable’ and ‘unremovable’ in Australia is when they receive an adverse ASIO Assessment, the irony is that even if they are deemed to satisfy the refugee definition, they may receive a protection visa.  This is because they don't satisfy the public interest criteria.​[58]​ In Australia, this potentially puts every ‘alien’ at risk of detention. Kidane has highlighted the problem for ‘aliens’ well when he explains how the contemporary threat of terrorism that the Western world faces today is primarily from so-called ‘aliens’(although in so saying he overlooks the fact that the threat primarily now seems to be from home-grown radicalized ‘terrorists’).​[59]​   The link between national security and immigration is well known but “the existing level of intersection between antiterrorism laws and immigration is essentially a post-9/11 phenomenon,” he maintains given that the, “the 9/11 attacks were planned and executed by aliens.”​[60]​  Although Saul has correctly suggested that “[a]ny person may potentially pose a security risk, which depends upon a person’s conduct rather than their nationality, country of origin or migration status, race, religion or some other such characteristic”​[61]​, the reality is that only particular racial-religious national groups appear to fall under suspect categories. It is this which makes the law particularly insidious. 
The point is finely illustrated by the cases of two Tamil asylum-seekers​[62]​ whose refugee claims were recognized under the Refugee Convention (such that they were not excluded under Article 1F) but who then went onto fail Australia’s security clearance.  Given that they were not even given a gist of the reasons for their refusal one can only assume that this was on account of their perceived LTTE association. Both cases were found by the UN Human Rights Committee to have resulted in a violation of their rights arising from their detention.​[63]​  Yet, since then Australia has only strengthened its character test so that if a person has been convicted of any offence committed during immigration detention, this results in an automatic failure to satisfy the character test. Accordingly, a detainee convicted of destroying government property (such as a desk or a window) during a protest against detention conditions, will automatically fail the character test, resulting in a denial of a protection visa. But since such a person also cannot be removed, given the recognition of a genuine claim to refugee status, he or she is simply detained indefinitely. To understand why this is the case, it is important to note that whilst Australia is a signatory to the ICCPR, it has not enacted any federal human rights legislation. This means that when legislation like the Migration Act allows for an ‘alien’ to be indefinitely detained, court challenges to such detention all too often founder, in the absence of an enforceable federal statute on human rights protections. The curiously paradoxical result then is whilst an ‘alien’ subject to such legislation is ‘undesirable’ he or she also ends up becoming ‘unremovable.’  This is because as the cases of two Tamil asylum-seekers mentioned above suggest, a their refugee claims were actually recognized under the Refugee Convention, so that removing them to Sri Lanka would be a violation of the international law obligation on non-refoulement.  However, because this can occur regardless of the leniency or gravity of the sentence of imprisonment, this lowers the threshold of what is deemed ‘undesirable’ quite considerably. The result is that in Australia it simply does not make sense to work on the basis of well known categories such as Article 1F cases, or suspected terrorists, convicted immigrants, or stateless persons, in deciding who is undesirable or who is unremovable.  All fall under the umbrella of the ASIO provisions.​[64]​  
So this is the system in Australia.  But the Australian courts had an early opportunity to subject it to rigorous scrutiny.  It had the chance to declare indefinite detention to be unlawful.  It declined to do so.  The case of Al kateb v Godwin,​[65]​ concerned the refusal of a protection visa to a stateless Palestinian, who had applied for asylum but was subject then to an adverse security assessment, and could not be removed, since given his statelessness, no state was a prepared to accept him. He could not live in Australia because he had been denied a protection visa but he could not live anywhere else either, as a stateless person, and so he could not be deported anywhere. He was accordingly detained indefinitely. A challenge to his detention led to the High Court ultimately holding that under the Migration Act it was permissible for Mr Alkateb to be detained indefinitely. The Court found that there was no constitutional impediment  to this detention, although in what was a split decision there were some very powerful dissents. Since Australia does not have a federal Bill of human rights or a federal Human Rights Act (a fact acknowledged even by the majority judges) the outcome for Mr. Al Kateb was placed in jeopardy. The constitutional issue was, however, whether the separation of judicial power, achieved by Chapter III of the Constitution,​[66]​ precluded such indefinite detention at the hands of the Executive.  The Court  split on this point, but there are indication that the current High Court would revisit the Al Kateb conclusion on indefinite decision, as recently confirmed in S4/2014,​[67]​ if given the chance. Matthew Zagor has drawn attention to the irony of a supposedly legalistic judgment of the majority, which sits ill at ease with decision of Chief Justice Owen Dixon, which suggested a temporal limits on a scheme of executive detention, arising from legislation passed during war-time legislation no less, during World War II.​[68]​ Whatever the constitutional position, the Al Kateb decision is in complete contravention of the Refugee Convention for two reasons.  First, the only reason why a person with a genuine fear of pesecution should be denied refugee protection ab initio, is if one of the grounds in article 1F is triggered. Second, the ASIO​[69]​ assessments, as demonstrated by M47,  have no due process/procedural fairness rules.  Indeed, it is not infrequently the case that a refugee may not even know what is being alleged against them or why they have been deemed to be a security risk. In M47 the Court did have a chance to revisit Al Kateb in the specific context of an ASIO assessment but neglected to do so.  
The decision has been criticized as a blot on High Court's history by the legal and academic community in Australia. For a court which was known for some of the most enlightened jurisprudence in refugee law​[70]​ this decision risked Australian law being presented in the West as a faded primetime star reduced to appearing on reality shows – and to effectively being ignored.  Yet, this is precisely what was done in the High Court maintaining the same stance in its subsequent decisions.  In Plaintiff 47​[71]​  and Plaintiff M76​[72]​ two refugees were put in immigration detention after receiving an adverse security assessment. The High Court found that the way ASIO was exercising its powers was inconsistent with the Migration Act, but still held that the refugees' continuing detention was lawful and did not overturn Al-Kateb.​[73]​ In May 2014 the Australian parliament responded to these decisions after much deliberation, but did so by passing the Migration Amendment Bill.​[74]​ The aim was to address the issues raised by the High Court in Plaintiff M47 and Plaintiff M76. The way this was done was by Section 36(1B) of the Migration Act.  This made it clear that one condition for a protection visa is not having received an adverse security assessment from ASIO.  The decisions in Plaintiff M47 and Plaintiff M76 are effectively nullified by statutory enactment.  However, the result is a legislative outcome which in substance violates the Geneva Convention. This is because genuine refugees are denied protection simply because they have attracted an adverse security assessment, and not because they fall under the exclusion clauses of the Article 1F of the Refugee Convention – and then detained indefinitely.  Pressure on the Australian authorities is, however, mounting.  In mid-2016, twelve years after Alkateb v Godwin, the United Nations Human Rights Committee ruled that Australia’s indefinite detention policy is arbitrary, illegal, and incompatible with Australia’s international treaty obligations under the International Covenant on Civil and Political Rights.​[75]​ Joel Cheung has argued that, “With Australia lobbying for a place on the United Nations Human Rights Council in 2017, it is difficult to reconcile how policy-makers tolerate such breaches of human rights when the international community has so explicitly criticized Australia’s legislative inconsistencies.”​[76]​

(d) Kafkaesque Detention law

Detention law is what is most Kafkaesque about Australian refugee policy, and the phrase ‘kafkaesque’ has been used in precisely this context by Ben Saul.​[77]​ Australia’s detention policy is little fathomed in Europe.  But it risks being emulated here.​[78]​ We have observed how the practice in  Australia is that recognition of refugee status does not lead to the grant of a ‘Protection Visa’ automatically, because Australian law requires a national security assessment by ASIO.  What is not widely known is that the risks to national security include domestic or international espionage, sabotage, politically motivated violence, promotion of communal violence, and foreign interference, the problem is that in the assessment of these risks, ASIO is not bound by conventional standards of proof or procedure.  This is in part a function of the administrative law regime here which is averse to setting standards of proof in administrative decision-making. There is no requirement to observe the ‘beyond reasonable doubt’ test or even the ‘balance of probabilities’. A person subject to an adverse security assessment has little better due process than that of a 17th-century woman accused of witchcraft and discarded in an estuary. If she is engulfed and disappears she is innocent, but if she floats she is guilty and condemned as a witch. Either way, she cannot win, because the verdict is never in her favour.  
Saul notes how, “[b]etween January 2010 and November 2011, ASIO had issued 54 adverse security assessments to offshore entry persons” but that “in contrast, not a single adverse assessment was issued to an ‘onshore’ refugee between mid-2008 and mid-2011.” Most refugees were Tamil of Sri Lankan origin.  All came by Boat.  All with a well founded fear of persecution in Sri Lanka.  Crucially none were excluded under Article 1F.  Most were put in indefinite detention.  None were given copies of their assessments but only learnt of them when notified by Australia’s immigration department and none were given a statement or summary of reasons for the adverse assessment.  The adverse security assessment could not be reviewed.  Neither could the indefinite detention be reviewed. Susan Harris Rimmer states that more than the fact that ASIO attacks a person’s ‘character’ without being transparent about it, is “the denial of natural justice when a person challenges an adverse assessment” because although the number of cases of adverse assessment are low, “the impact on individuals assessed is severe.”​[79]​ But then, for an ASIO detainee  it is inevitable that with a non-existent standard of proof that insufficient reasons are given for any decision.  
It is all too easy for ASIO to just assume that Tamils are linked to LTTE unless they can show otherwise.  But the Civil War in Sri Lanka ended in 2011.  The LTTE as a security threat is not the force it once was, and it was never listed in Australia as a terrorist organization. Given that the LTTE never posed a risk to Australia this is perhaps a trifle unsurprising.  The UNHCR is on record as having asked Governments not to make rash judgments about Tamils because many with demonstrable connections with the LTTE only worked as cooks, doctors, lawyers or undertook mundane innocuous roles. Even where they had been  involved in actions against government military personnel, it is trite that international humanitarian law does not criminalize non-state armed groups where civilians are not targeted. Thus, given that there is no probabtive evidence justifying adverse security clearance one is bound to ask whether the Australian government itself has unlawful objectives.  The question bears consideration.  First, in the past people arriving by boat, and pejoratively labeled as ‘Boat People’,  have collectively been subject to ‘group based identification,’ (although this is a methodology that has often been used to refer to situations of mass influx and prima facie refugee status) and it could be that this is what the Australian government is unlawfully doing with Tamils., . Second, they could simply be regarded as ‘potential terrorists’ just because they come from Sri Lanka where a violent twenty-year struggle has ranged with horrendous death and destruction on all sides.  Third, and much more mundanely, the Australian government could just be so acting for reasons of ‘bureaucratic convenience’ because officials do not want to have to be processing each claim individually.  
Whatever the position, the end result for individual claimants in this situation is far worse than the process just outlined, notwithstanding its glaring failures to observe legal niceties. First, individuals are known to have been put in detention for around 3 years, as Saul has noted.​[80]​  Second, given the absence of any concrete and objectively verifiable findings against them, which is underpinned by an egregious failure to observe due process, most are unlikely to be removed back to their own countries. Third, this is not least given that under the Refugee Convention 1951 they are likely to be genuine  refugees and as such face the risk of persecution back in their home country.​[81]​  Fourth, under both international law and human rights law, they are subject to the principle of non-refoulement. Fifth, no other country is likely to resettle them, even in cases where the Australian government has explored the possibility over the years of the individual’s detention. In the result, as Saul explains, “the refugees’ continuing and potentially indefinite detention is arbitrary or unreasonable since there are no current or realistic prospects of removal to another safe country and their detention is neither time-limited nor subject to binding periodic review.”​[82]​ 
One would think that the consequence of what Saul describes as “the protracted and potentially indefinite administrative detention of the refugees” could not much continue in a country like Australia.  It didn’t.  Except that it did. Or, rather that it has surreptitiously managed to do so up to now.  Following the High Court’s decision in M47, a concession was made by the Labour Government in 2012 to establish an Independent Reviewer to oversee the work of ASIO.  Although a system of periodic independent ‘advisory’ review of ASIO’s adverse security assessment of refuges was then instituted in 2012 by the governments appointed of a Federal Court judge, the system was deeply and chronically flawed.  First, the Federal Court judge, Margaret Stone, could make a decision as to whether or not an ASIO judgment was ‘appropriate’ , after examining all the evidence, but this decision the Government could conveniently ignore if it so wished. Second, as far as the individual himself/herself was concerned there was no minimum disclosure requirement.  Third, and no less seriously in the circumstances, the individual concerned has no right to be informed of the allegations made and no right to be able to respond to them – assuming that it is possible to respond to that of which one does not know.  Kafkaesque procedures are not unknown in immigration law, but this stretches credulity, especially when one remembers that these are refugees with an international law right to seek sanctuary.   To crown it all, the Government rejected the recommendation of the Senate Legal and Constitutional Affairs Committee to put the role of the Independent Reviewer into legislation so that it has a firm foothold in law.  In fact, it has even indicated that it will abolish it.​[83]​  




At the outset of this article, we encountered the proposition, which the Australian government wishes to propagate for public consumption that, Australia is a “party to the major international humanitarian treaties”, in the words of  Dr. Emily Crawford, and “[t]hese treaties have been given domestic legislative effect,”​[84]​ but the truth is that the United Nations has repeatedly told Australia that its refugee asylum policies are in breach of international law. Moreover, Australia signed the Torture Convention 1984​[85]​ over 30 years ago, purporting to guarnatee minimum standards of treatment, but is three decades later breaching delieberately those very standards itself and causing irreparable damage to its international reputation. In 2015, the United Nations Special Rapportuer on Torture, Juan Mendez,​[86]​ prepared as an independent UN expert a Report, where he found that various aspects of Australia’s asylum seeker policies violate the Torture Convention.​[87]​ The UN has criticised the indefinite detention of asylum seekers on Manus Island who are subject to cruel, inhuman and degrading treatments in the climate of harsh conditions, frequent unrests, and sporadic violence within the centre, such that it has now had to be closed. Australia needs international law to protect its own national interests, so it is ironical that it should treat it with contempt, locking up people indefinitely in a remote island. It is high time that it developed genuine regional solutions which protect the right to sanctuary for individuals who may apply safely, rather then pursue cruel and costly asylum policies that have been declared unlawful by international bodies. Safe pathways to the protection of refugees is what one would expect from any decent rights-respecting nation yet the government in Australia seems as far from it as ever.   
Australia’s indefinite detention system of wholesale incarceration of refugees has been castigated by the UN Human Rights Committee as being unlawful under international law on 23rd  August 2013​[88]​. In F.K.A.G. and M.M.M. on 20 August 2013,​[89]​ the UN Human Rights Committee found that the indefinite detention of 46 refugees with adverse security assessments was arbitrary and amounted to cruel, inhuman or degrading treatment under the International Covenant on Civil and Political Rights (ICCPR). It is well known that lawful detention can only be so called if it is reasonable, necessary and proportionate, and it is subject to periodic review. This is despite the fact that Australia is required by international law to implement its ICCPR obligations, which are subject to the UN Human Rights Committee, a quasi-judicial body of independent experts, that issues decisions (known as ‘Views’).  Though these are not strictly legally binding, they are authoritative and persuasive legal interpretations of Australia’s binding obligations under the ICCPR, and importantly Australia has consented to it by ratifying the First Optional Protocol. On art 1F the following paragraph appears in the views​[90]​ under a consideration of art 9(1) ICCPR:
           
                “Australia’s security assessment operates as an additional, unilateral ground for excluding refugees which is not authorised under the Refugee Convention and exceeds what is permitted by it. Refugees can only be excluded from protection if they are suspected of committing the serious conduct specified under Article 1F, or pose risks under article 33(2) of the Convention, and not where they fall within the wide meaning of ‘security’ under Australian law. Their detention cannot be justified under international refugee law once their refugee status has been recognised and neither Article 1F nor Article 33(2) applies.”

In what was the largest complaint ever made against Australia the UN Human Rights Committee found 143 violations of international law by Australia. They involved 46 refugees in what was the same group who were in the M47 case.  All had been detained indefinitely.  In all cases the detentions were on the basis of ASIO adverse security assessments.  There were two formal complaints made in August 2011 and February 2012.​[91]​ The decision was released on 22 August 2013. The UN Human Rights Committee specifically found a spate of violations by the Australian government, namely, that there had been illegal detention,  had a lack of effective judicial remedies for illegal detention, and existence of inhuman or degrading treatment in detention in no less than 46 different cases.  In addition, no reasons for detention were given in 5 cases following initial arrest.  Australia was thereby directed by the UN Committee to now provide the refugees with an effective remedy.  It was also directed to release them under individually appropriate conditions.  Their proper rehabilitation and appropriate compensation was also recommend.  Significantly, Australia was enjoined to ensure that no similar violations in the future take place.  In fact, it was asked to review its migration laws. 
First, in relation to the illegal detention of asylum-seekers, the UN Committee held that, “[w]hatever justification there may have been for an initial detention, for instance for purposes of ascertaining identity and other issues, the State party has not, in the Committee’s opinion, demonstrated on an individual basis that their continuous indefinite detention is justified.”  It was concerned about the disproportionate impact of its actions, pointing out that Australia “has not demonstrated that other, less intrusive, measures could not have achieved the same end of compliance with the State party’s need to respond to the security risk that the adult authors are said to represent.”  In fact, “the authors have been kept in detention in circumstances where they are not informed of the specific risk attributed to each of them….” with the result that, “[t]hey are also deprived of legal safeguards…”​[92]​ 
Second, in relation to the absence of effective judicial safeguards, the UN Committee had grave reservations about the particular use of judicial review procedures here pointing out that as a legal mechanism it, “is not limited to mere compliance of the detention with domestic law but must include the possibility to order release if the detention is incompatible with the requirements of the Covenant…..”​[93]​  It observed how, “the High Court’s decision of 5 October 2012 in the M47 case made it clear that judicial review before the High Court did provide a means for challenging the legality of detention on the basis of ASIO security assessments regardless of the individual facts.”​[94]​  
Third, as far as the inhuman and degrading treatment of the 46 refugees was concerned, the UN Committee considered, “that the combination of the arbitrary character of the authors’ detention, its protracted and/or indefinite duration, the refusal to provide information and procedural rights to the authors and the difficult conditions of detention are cumulatively inflicting serious psychological harm upon them….”​[95]​ 
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